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VEMORANDUM OPI NI ON

GERBER, Judge: By order dated May 21, 2007, these
deficiency cases were scheduled for trial on Septenber 24, 2007,
at M| waukee, Wsconsin. |In each case, respondent noved at trial

for a dismssal for failure to properly prosecute and for the
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i nposition of penalties under section 6673.! W nust decide
whet her the cases should be dism ssed for |ack of prosecution and
whet her penal ties should be inposed.

Backgr ound

Docket No. 446-06

Respondent determ ned a $554 i ncone tax deficiency for
petitioner’s 2003 tax year solely attributable to the 10-percent
addi tional tax under section 72(t) on early distributions from
qualified retirenent plans. The petition was filed on January 6,
2006, and respondent’s answer was filed on March 10, 2006. After
filing his petition, petitioner imedi ately began requesting
docunents fromrespondent, and on April 3, 2006, respondent noved
for a protective order, which the Court granted April 24, 2006.

Approxi mately 1 year |ater respondent noved to have this
case cal endared, petitioner objected, and the Court cal endared
this case for trial, along with docket No. 26301-06, on the
Court’s Septenber 24, 2007, M I waukee, W sconsin, session. On
May 29, 2007, petitioner noved for sumrary judgnent on the basis
t hat respondent’s counsel and certain unnaned cl erks of the Tax
Court “have engaged in serious m sconduct” and the “presiding
judge has failed and failed again to show any senbl ance of

inpartiality”. Petitioner did not seek sunmmary judgnment with

1 Al section references are to the Internal Revenue Code as
anended and in effect for the periods under consideration. Rule
references are to the Tax Court Rules of Practice and Procedure.
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respect to the underlying nerits of respondent’s determ nation.
In effect, petitioner was seeking a dism ssal of this case as a
sanction agai nst respondent. After considering the parties’
witten positions, the Court denied petitioner’s notion for
summary judgnent by a June 25, 2007, order.

Petitioner also served respondent with a request for
adm ssi ons, and respondent responded. At about the sane tine,
respondent’s notion to show cause why proposed facts in evidence
shoul d not be accepted as established under Rule 91(f) was filed
on June 1, 2007, and on June 5, 2007, the Court issued an order
to show cause why said facts should not be deened sti pul ated
under Rule 91(f). Petitioner failed to respond, and the order to
show cause was made absol ute by order dated July 25, 2007. The
facts deenmed stipul ated support respondent’s position that his
determ nation is not in error.

Respondent’ s attorney and Appeal s officer nade nunerous
attenpts to contact petitioner for purposes of normal pretrial
preparation and/or settlenent of the case. Petitioner was
recalcitrant and refused to speak with respondent’s enpl oyees.
Petitioner sent respondent a final offer to resolve the case and
thereafter, on July 10, 2007, the Court received and filed
“PETI TIONER S NOTI CE OF REFUSAL TO ACCEPT SERVI CE OF COURT’ S
DOCUMENTS”. Attached to petitioner’s notice was a letter to the

Clerk of the Tax Court dated July 5, 2007, returning “unopened
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and unread” certified nmail the Court had sent to petitioner.
Petitioner’'s letter also stated that his “Settlenent Ofer * * *
[was his] final involvenent * * * [with the] Court.”

Docket No. 26301-06

Respondent determ ned that petitioner was |liable for a
deficiency in self-enploynent tax for his 2004 tax year.
Petitioner reported gross receipts of $43,933 from “General
Rental s” and an $8,078.68 net profit fromhis “General Rentals,
Qual ity Hones” business on Schedule C, Profit or Loss from
Busi ness, attached to his 2004 return. On the basis of
petitioner’s reported itens, respondent determ ned that
petitioner was liable for a deficiency of $1,142 in self-
enpl oynent tax for his 2004 tax year.

Petitioner had received a Form 1099-M SC, M scel | aneous
| ncome, for $35,983 from SSI | ndependent Living Center, Inc.
(SSl), and petitioner contends he included this anount in the
gross receipts he reported on his Schedule C. Petitioner
contends that SSI is a nonprofit corporation of which
petitioner’s father is a director and an officer. Respondent
reports that according to SSI's Wb site, petitioner is
permmanent|ly paral yzed and during 2004, under a contract with SSI,
was paid $35,983 to provide hinself with a home and with

transportation.
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The petition in docket No. 26301-06 was fil ed Decenber 20,
2006, and respondent’s answer was filed February 6, 2007.
Initially, petitioner had designated M| waukee, Wsconsin, as the
pl ace of trial, but in March he sought to strike M| waukee as the
pl ace of trial because he considered respondent’s determ nation
to be “fraudul ent” and he believed the case would “never properly
proceed to trial.” Around the sane tine, petitioner noved to
have the case dism ssed with prejudice on the ground that
respondent’s determ nation was “frivolous” and without nerit.
Petitioner’s notions were denied, and over the next few nonths
petitioner sought reconsideration of the denial of his notions.

Subsequent|ly, petitioner served requests for adm ssion which
respondent answered. Petitioner filed a notion for summary
judgnent that was denied. Petitioner also sent a final offer to
resol ve docket No. 26301-06 and subsequently filed a “NOTl CE OF
REFUSAL TO ACCEPT SERVI CE OF COURT' S DOCUMENTS” as he had in
docket No. 446- 06.

O her than an ultimatum of settlenment on his terns,
petitioner has not provided respondent with any reason or
argunment that would show that respondent’s determ nations for
2003 and 2004 were in error. Instead, petitioner has attenpted
to collaterally attack respondent’ s determ nations by neans of
broadly stated assertions that respondent’s determ nations are

“fraudul ent” or “frivol ous” and that respondent’s enpl oyees are
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i nvol ved in sonme type of conspiracy with Court enpl oyees.
Petitioner has not shown or specifically identified any
particul ar act that woul d be considered fraudul ent.

Di scussi on

Qur consideration of respondent’s notions to dismss for
| ack of prosecution is a relatively sinple matter. Petitioner
filed petitions in these cases generally alleging error in
respondent’s determ nations for his 2003 and 2004 tax years. No
penalties or matters upon whi ch respondent woul d bear a burden of
proof or production were determ ned against or identified by
petitioner. There was sone pretrial activity, including
petitioner’s failed notion for sunmmary judgnent. Petitioner then
made ul timatunms of settlenent on his terns foll owed by his
refusal to further discuss these cases with respondent or to
recei ve any correspondence fromthe Court. He failed to appear
for trial or respond to respondent’s notions or Court orders, and
it is clear that his cases should be dism ssed for his failure to
prosecute. Petitioner delayed these cases, his conduct has been
contumaci ous, and he was given anple opportunity to pursue the
merits of his tax dispute but failed to do so. Accordingly, we
will grant respondent’s notions to dismss for failure to
properly prosecute.

Respondent’s notions to inpose sanctions under |.R C

section 6673 are al so presented for our consideration. In
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support of his notions, respondent contends that initial attenpts
to communicate with petitioner were met wwth “abject hostility,
i ncl udi ng accusations of fraud and m sconduct.” Respondent al so
points out that petitioner refused to neet with respondent’s
enpl oyees or to discuss his cases by tel ephone. In addition,
petitioner’s correspondence to respondent and the Court contai ned
“insulting and fal se accusations of ‘unethical m sconduct’ and
‘bad faith'”.

Respondent contends that petitioner filed nunmerous frivol ous
notions or docunents, such as: “Petitioner’s Mdtion to Strike
Designation of Place of Trial, Petitioner’s Motion to Dism ss and
For Costs, Petitioner’s Motion for Reconsideration, Petitioner’s
Request for Adm ssions, Petitioner’s Mdtion for Summary Judgnent,
Petitioner’'s Request for Stipulations, Petitioner’s Notice of
Refusal to Accept Service of Court’s Docunents.” Petitioner’s
notions were denied and did not address the underlying nmerits of
respondent’s determinations. |In nost instances they were
collateral attacks on respondent’s or the Court’s enpl oyees.

Respondent contends, that petitioner has filed, in another
court, a “false and frivolous |aw suit agai nst respondent’s
counsel * * * [and Judges] of this Court.” Respondent contends
that “Petitioner is using * * * [that] law suit as a basis for

this Court to ‘stay’ this proceeding.” It is for those reasons
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t hat respondent noves the Court to inpose a penalty upon
petitioner under section 6673.
Section 6673(a) (1) provides that
Whenever it appears to the Tax Court that—-

(A) proceedings before it have been instituted or
mai nt ai ned by the taxpayer primarily for delay,

(B) the taxpayer's position in such proceeding is
frivol ous or groundl ess, or

(C the taxpayer unreasonably failed to pursue
avai | abl e adm ni strative renedies,

the Tax Court, in its decision, nay require the taxpayer to
pay to the United States a penalty not in excess of $25, 000.

Respondent argues that penalties should be inposed because
petitioner instituted and/or is maintaining these proceedi ngs
primarily for delay and because petitioner’s positions in these
proceedi ngs are frivolous. |In particular, respondent contends
that petitioner did not advance neani ngful positions regarding
his 2003 or 2004 tax years and that the docunments he filed were
frivol ous and contained insulting and fal se accusati ons agai nst
respondent’ s enpl oyees, Court enpl oyees, and Judges of the Court.

The Court of Appeals for the Third Crcuit has observed that
“the legislative history of 86673 supports the viewthat it is a
penalty statute designed to deter taxpayers from bringing
frivolous or dilatory suits, and not a danage provision enacted

to conpensate the IRS.” Sauers v. Conm ssioner, 771 F.2d 64, 68




- 9 -
(3d Cr. 1985), affg. T.C. Menob. 1984-367; see also Col eman v.

Conmm ssioner, 791 F.2d 68 (7th Cr. 1986).

The Court of Appeals for the Fifth Crcuit has recently
approved and i nposed a sanction where a taxpayer insulted the
Court of Appeals, the Tax Court, and the opposing party.
Stearman v. Conmm ssioner, 436 F.3d 533, 540 (5th Cr. 2006),

affg. T.C. Meno. 2005-39. In approving the inposition of
penal ti es agai nst the taxpayer, the Court of Appeals observed
t hat

it is difficult to imagine a | esser sanction that woul d
vindicate the integrity of the court proceedi ngs and
deter * * * [taxpayers] fromsimlar m sconduct.
Wasteful and dil atory appeal s unjustifiably consunme the
limted resources of the judicial system “Wile
judges, staff and support personnel have expended
energy to dispose of this neritless appeal, justice has
been del ayed for truly deserving litigants.” Foret v.
S. FarmBureau Life Ins. Co., 918 F.2d 534, 539 (5th
Cr. 1990). [Ild.; fn. ref. omtted.]

I n deci di ng whether to sanction petitioner’s conduct by
i nposi ng penal ti es under section 6673, we note that we w |
dism ss petitioner’s cases with prejudice for failure to
prosecut e because there was a record of delay and contunmaci ous
conduct, and petitioner had been given anple opportunity to
pursue the merits of his tax dispute. A lesser sanction than
di sm ssal woul d, under the circunstances, be futile. See Tello

v. Comm ssioner, 410 F.3d 743, 744 (5th Gr. 2005).

Understanding that a dism ssal with prejudice, initself, is

a form of sanction, we consider whether the sane actions shoul d
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al so be sanctioned by neans of a penalty inposed under section
6673. Initially we note that petitioner’s conduct neets the
letter and intent of section 6673 in that his personal attacks on
respondent’s and the Court’s enployees are frivolous. Petitioner
has not advanced any particul ar reasons for his broad-based
clainms of fraud and m sconduct. |In addition, he has failed to
present any neani ngful basis to support his generalized claim
that respondent’s determ nations are in error. Finally, after
instituting these proceedi ngs, petitioner has sought to engi neer
a delay of them He has nade unreasonable ultimtuns, refused to
cooperate or follow the Court’s Rules, and nost significantly,
intentionally refused to accept, read, or follow the Court’s
correspondence, sonme of which contains Court orders requiring a
specific action.

Petitioner’s inconme tax deficiencies are nodest ($554 for
2003 and $1, 142 for 2004), but his belligerence and actions
require that, in addition to the dismssal of his cases, he be
sanctioned by the inposition of penalties under section 6673 of
$1,000 for 2003 and $1,000 for 2004. Petitioner’s attenpts to
delay and his belligerence nust be sanctioned to vindicate the
integrity of this Court’s proceedings and to deter petitioner
fromsimlar msconduct in the future. Accordingly, we wll
grant respondent’s notions to i npose sanctions under |.R C

section 6673.



To reflect the foregoing,

O ders of dismssal and

decision will be entered for

respondent.



